


 
  1 

SUPREME COURT OF THE STATE OF NEW YORK                                      
COUNTY OF NASSAU                               
-----------------------------------------------------------------------X 
EDWARD A. MARON, ARTHUR SCHACK and 
JOSEPH A. DeMARO, 
 

Petitioners,            Index No. 06-021984 
               Filed: 12/29/2006 

-against-       (Adams, JSC) 
Return: 05/15/2007   

SHELDON SILVER, as Speaker of the New York 
State Assembly, NEW YORK STATE ASSEMBLY, 
JOSEPH BRUNO, as the Temporary   
President of the New York State Senate,  
NEW YORK STATE SENATE, GEORGE    
PATAKI, as Governor of the State of New York, 
“JOHN DOE@ as the Acting Comptroller of the State of New York, 
and the OFFICE OF COURT ADMINISTRATION, 
 
Respondents, 
 
For a Judgment pursuant to CPLR Article 78 and  
Related relief. 
 
-----------------------------------------------------------------------X  
   

PETITIONERS’ MEMORANDUM IN 
SUPPORT OF AMENDED PETITION 

 
Preliminary Statement 

 
This proceeding is brought to enforce appropriation legislation adopted by the New 

York State Legislature in 2006 to pay increases in the salaries of the judges of this State 

retroactive to April 1, 2005, so as to make up for the severe diminishment in their 

compensation due to inflation over the past eight years, to enforce the distribution of the 

increase in salary enacted therein and to de-link legislative raises from judicial raises. That 

legislation, enacted as Chapter 51 of the Laws of 2006 (hereafter referred to as the “2006-07 

Appropriation Act”), became effective in April 2006. However, the $69.5 million 

appropriated by that legislation for “Judicial Compensation Reform” or pay raises for the 
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Moreover, under applicable statutory and case law, any earlier statutes dealing with 

compensation of judges, such as those provisions contained in Article 7-B of the Judiciary 

Law, were superseded by the 2006-07 Appropriation Act to the extent they were in conflict 

with it.  

The Judiciary’s proposal to obtain raises for the judges and the intent and purpose of 

the Legislature in granting those raises by enacting the 2006-07 Appropriation Act, were clear 

and unmistakable. It should be given effect by order of the Court.  

The Second Point ---  Independent of the 2006-07 Appropriation Act, the judges have 

a constitutional right to be compensated without diminishment, as  provided  by  Article VI, § 

25(a) of the Constitution. Article VI, § 25(a) provides that the compensation of the judges 

“shall be established by law and shall not be diminished during the term of office…” This 

carefully chosen language covers two independent matters. First, it states that judges’ 

compensation  “shall be established by law,” i.e., by a statute. By contrast, Article VI, § 25(a) 

provides against the diminishment of judges’ salaries from any cause --- it does not limit its 

protection of the judges solely to diminishment caused “by law.” Inflation causes 

diminishment. Section 25(a)’s clear language must be read as written to include the ravages of 

inflation within its guarantee against diminishment. 

For several reasons, reading Article VI, § 25(a) to guarantee against inflationary 

diminishment of the judges’ compensation is required under the special circumstances of this 

case. First, the judges as a group have been discriminated against by the Legislature and 

Executive. Unlike the judges’ salaries, those of all other employees of the Judiciary, including 

the administrative personnel and law clerks, are protected from inflation by collective 

bargaining agreements and/or by reason of the right of those employees to strike. The judges, 

however, have no such protections. Their rights have been limited to unseemly overtures for 



 
  8 

raises which have thus far fallen on deaf ears. Second, there has been long-standing wrongful 

conduct by the Legislature linking increases for the judges to raises for the legislators and/or 

other initiatives such as campaign finance reform. Third, the Legislature and Executive have 

violated the provisions of the Constitution that create three co-equal branches of state 

government.  

Despite that structure and the purpose of the Constitution to protect the independence 

of the judges, the Legislature and the Executive have unconstitutionally refused over many 

years even to consider providing compensation relief for the judges unless and until, if ever, 

the Legislature and the Executive reach agreement on their separate agenda items, which are 

unrelated to the judges’ compensation. The two other branches cannot constitutionally put the 

Judiciary’s pay increase requests in perpetual limbo while they accomplish their own 

unrelated agendas. Even when agreement on a linked initiative such as civil confinement of 

sex offenders has occurred, a new linked initiative arises to take its place. 

  The Third Point --- The Court has inherent power to order an increase in the judges’ 

compensation as guaranteed by Article VI, § 25(a) of the Constitution. Mandamus is a proper 

procedural vehicle to enforce that guarantee.  

Under the circumstances of this case, the Court has, and should exercise, the power (a) 

to order an increase in the judges’ compensation in accordance with the 2006-07 

Appropriation Act, and (b) to enforce the guaranteed protection of Article VI, § 25(a) by 

restoring the economic value of judges’ compensation that has been severely diminished by 

inflation over the past eight years.  

CONSTITUTIONAL, STATUTORY AND FACTUAL BACKGROUND 

 Petitioners are all justices or judges of courts of record, i.e., members of the Judiciary 

in the State of New York. Article VI, § 25(a) of the New York State Constitution provides in 
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relevant part: 

The compensation of a judge of the court of appeals, a justice 
of the supreme court, a judge of the court of claims, a judge of 
the county court, a judge of the surrogate's court, a judge of the 
family court, a judge of a court for the city of New York 
established pursuant to section fifteen of this article, a judge of 
the district court or of a retired judge or justice shall be 
established by law and shall not be diminished during the 
term of office for which he or she was elected or appointed. 
 [Emphasis added.] 

 
A.     THE LEGISLATURE AND EXECUTIVE HAVE VIOLATED THE 
SEPARATION OF POWERS DOCTRINE OVER MANY YEARS CAUSING 
JUDICIAL COMPENSATION TO BE DRAMATICALLY AND 
UNCONSTITUTIONALLY DIMINISHED.  
 

This proceeding is predicated upon the necessity to preserve the true, intended 

separation of powers between the coordinate governmental branches, as provided by New 

York’s Constitution. The doctrine of separation of powers has deep, seminal roots in the 

constitutional distribution of powers among the three coordinate branches of government. 

Cohen v. State of New York, 94 N.Y.2d 1, 11 (1999). The New York State budgetary process, 

by virtue of constitutional mandates, Ainextricably intertwines the Legislative and Executive 

Branches in the process governing the appropriation of the State’s funds. The objective of this 

specific constitutional investiture of power in those two Branches clearly contemplates a joint 

venture designed to serve the common good.@ Id. at 12.  

 For years, the Legislative and Executive branches have unconstitutionally misused 

their appropriation power to the severe disadvantage of the judges by ignoring and shunting 

aside the judges’ need for an increase in their compensation to offset significant inflationary 

reduction. They will continue to do so until such time, if ever, that those two branches reach 

agreement on their own agenda items that have no bearing on the needs of the Judiciary or 

this Court intercedes.   
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Although there is no constitutional or statutory basis therefore, and apparently for 

political reasons, the former and current Governors and the leaders of the Legislature have 

historically and improperly linked judges’ salary increases to increases for the legislators. See, 

L. 1998, c. 630.3  

The separation of powers doctrine, the underpinning of our democratic form of 

government, was aptly described by the Court of Appeals more than a century ago in People 

ex rel. Burby v. Howland, 155 N.Y. 270, 282 (1898). The constitutional doctrine of separation 

of powers and the independence of the Judiciary as a co-equal branch have thereby been 

violated.  Because the 2006-07 Appropriation Act contains no raise for the Legislators they 

have chosen to ignore it in the 2007-2008 appropriations recently enacted.  

 The withholding of any increase for the judges unless and until the Legislators enacted 

raises for themselves has been the approach for the ninth consecutive annual budget cycle 

since 1998. The last raise actually paid to the judges was provided for by legislation in 1998, 

which included raises for the legislators. In People v. Howland, supra, 155 N.Y. at 282, the 

Court of Appeals made it clear that the New York Constitution is premised on the bedrock 

American principle that there are three separate and co-equal branches of the government: 

The object of a written Constitution is to regulate, define and 
limit the powers of government by assigning to the executive, 
legislative and judicial branches distinct and independent 
powers. The safety of free government rests upon the 
independence of each branch and the even balance of power 
between the three. Unite any two of them and they will absorb 
the third with absolute power as the result. Weaken any one of 
them by making it unduly dependent upon another and a 
tendency toward the same evil follows. It is not merely for 

                                                
3 Chapter 630, the 1998 enactment of the last judicial raise, was not approved by the Legislature until 
after the 1998 election. Thus, the new Legislature which took office on January 1, 1999, also received 
a raise. The timing of the passage of Chapter 630 underscores the unconstitutional linkage of judicial 
salaries to those of the Legislature. Giving the Judiciary its first raise in seven years gave the 
Legislature “political cover” to pass a raise for its members. 
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convenience in the transaction of business that they are kept 
separate by the Constitution, but for the preservation of liberty 
itself, which is ended by a union of the three functions in one 
man, or one body of men. It is a fundamental principle of 
the organic law that each department should be free of 
interference, in the discharge of its particular duties, by 
either of the others. [Emphasis added.] 

 
See also, Saxton v. Carey, 44 N.Y.2d 545, 549 (1978), where the Court of Appeals stated:  

Our State government Y is a tripartite institution, with power 
variously distributed between three coequal branchesY It 
comprises a system of checks and balances intended to ensure 
Athe preservation of liberty itself, which is ended by the union 
of the three functions in one man, or in one body of men. It is 
a fundamental principle of the organic law that each 
department should be free from interference, in the 
discharge of its peculiar duties, by either of the otherY@ 
[Emphasis added.] 

 
This principle was reiterated in Catanise v. Town of Fayette, 148 A.D.2d 210, 212  (4th 

Dept. 1989): 

Legislation cannot be sustained where “the independence of 
the judiciary and the freedom of the law will depend upon the 
generosity of the legislature” (People ex rel. Burby v. 
Howland, 155 N.Y. 270, 283, 49 N.E. 775, supra). The mere 
existence of the power to interfere with or to influence the 
exercise of judicial functions contravenes the fundamental 
principles of separation of powers embodied in our  State 
Constitution and cannot be sustained.  

 
B.      JUDICIAL SALARY INCREASES HAVE  BEEN UNCONSTITUTIONALLY 
LINKED BY THE LEGISLATURE AND EXECUTIVE. 
 
       Though not usually the subject of public statement, the linkage of increases in judges’ 

salaries to raises for the legislators  is well known. During a December 14, 2006 interview on 

radio station WROW, Respondent State Senate Leader Bruno expressly acknowledged that 

the judicial pay increases in New York have been consistently linked with pay increases for 

legislators. After a special legislative session which ended shortly before the interview 

without passage of a judicial compensation bill, Senator Bruno’s response to the query: ADid 
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a pay raise ever come up?@, fully acknowledged the historical and, it is submitted, 

unconstitutional link: 

No, it really did not. There was never any staff discussion. 
There was no leader discussion. The only discussion related to 
judges and their cost of living, which has been around there for 
a year. We want to look at that, but any time there=s a raise for 
state wide office holders, for commissioners, for judges, it’s 
been universally linked with legislators and others. So, it 
wasn=t discussed. It never got there. And I never intended for 
it to get there, because I don=t think that we would ever get a 
result on any of this stuffY. [Emphasis added.] 

 
[Maron Affidavit, Exhibit H.] See also, printout of March 30, 2007 news report from Albany 

Times Union, DAZ Supp. Aff. Ex. M. It is also clear that up to the present, the Executive and 

the Legislature continue to refuse to give any consideration to the issue of judicial 

compensation based on their inability to reach agreement on various issues that are unrelated 

to the subject of judicial compensation.4   

It also appears that in addition to the Legislature’s linkage of raises for the judges to 

raises for the legislators, the reasons for the failure of the Legislature to maintain Judicial 

salaries to keep pace with inflation include displeasure over court decisions in cases involving 

the Governor=s power vis-a-vis that of the Legislature in the budget process,5 capital 

punishment,6 school funding7 and a case involving the election of a state senator.8 

When the Legislature acts or, as in the current situation, refuses to act, based on such 

considerations, it impermissibly and unconstitutionally encroaches upon the constitutional 

separation of powers among the executive, legislative and judicial branches of government 

                                                
4 See article entitled “Raise for State Judges Gets Caught in Crossfire Between [Governor] Spitzer 
and [Senate Majority Leader] Bruno” in New York Times, May 1, 2007, B-3 [DAZ Supp. Aff., Ex. 
K]. The Court may take judicial notice regarding its factual background statements.  
5 Pataki v. New York State Assembly, 4 N.Y.3d 75 (2004).  
6 People v. LaValle, 3 N.Y.3d 88 (2004). 
7 Campaign for Fiscal Equity v. State, 100 N.Y.2d 893 (2003). 
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and damages the independence and integrity of the Judicial branch of the New York State 

government. Matter of Kelch v. Town Board of the Town of Davenport, supra. 

Moreover, a prime purpose of Article VI, § 25(a) is to ensure that the judgment or 

action of the judges “might never be swayed in the slightest degree by the temptation to 

cultivate the favor or avoid the displeasure of [the legislative] department.” O’Donoghue v. 

United States, 289 U.S. 516, 531 (1933). The Legislature’s refusal to consider any increase 

for the judges threatens judicial independence and has put the Judiciary under pressure of the 

very type that the prohibition of Article VI, § 25(a) against diminishment of the judges’ 

compensation is designed to insulate against. 

Thus, Alexander Hamilton prophetically wrote in The Federalist No. 79: 

Next to permanency in office, nothing can contribute more to 
the independence of the judges than a fixed provision for their 
support. The remark made in relation to the President is 
equally applicable here. In the general course of human nature, 
a power over a man’s subsistence amounts to a power over 
his will. And we can never hope to see realized in practice 
the complete separation of the judicial from the legislative 
power in any system which leaves the former dependent 
for pecuniary resources on the occasional grants of the 
latter…The plan of the convention accordingly has provided 
that the judges of the United States shall at stated times receive 
for their services a compensation which shall not be 
diminished during their continuance in office. [Emphasis 
added.] 

 
C. INFLATION HAS SUBSTANTIALLY DIMINISHED THE JUDGES’ 
COMPENSATION. 
 

There has been significant erosion in the value of the dollar since 1998. According to 

the United States Department of Labor, Bureau of Labor Statistics, the Consumer Price Index 

for Urban Wage Earners and Clerical Workers, Northeast Urban, has increased from 166.9 to 

                                                                                                                                             
8 Spano v. Sunderland, 4 N.Y.3d 123 (2005). 
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214.79, i.e., 45.5 points or approximately 27%, between January 1, 1999 and November 30, 

2006 [Maron Affidavit, && 12-15, Exhibits B and C] and a 49.31 point increase 

(approximately 29%) between January 1, 1999 and March 31, 2007. [See, DAZ Supp. Aff.  

Ex. L.] Since the prior raise in 1989, the judges of this State have lost 33% of their purchasing 

power, representing a significant economic dollar loss to each of them. Put another way, the 

effective salary of a Supreme Court Justice, which should be $136,700, is now $109,609. See, 

Survey of Judicial Salaries recently published by the National Center for State Courts [DAZ 

Supp. Aff. Ex. N], which at page 15, placed New York judges 31st in terms of cost-of-living 

adjusted salaries.   

During the last several months, the Governor and the leaders of the Legislature 

publicly proclaimed the need to increase the judges’ compensation. Nevertheless, as before, 

during the 2007 Legislative session, the Legislature and Governor again failed to enact 

legislation increasing the salaries of the judges because of their inability to agree on their own 

agenda items. Thus, the Legislature and Governor have continued the de facto diminishment 

of judicial compensation due to inflation as a result of unlawful linkage. A number of judges 

have resigned their judicial positions or declined to run for reelection primarily because their 

real compensation was not maintained in the face of inflation and other increases in the cost 

of living and the attendant loss of purchasing power over an extended period of time. 

ARGUMENT 

POINT I 
 

THE PASSAGE AND SIGNING OF THE 2006-2007 APPROPRIATION 
ACT, WITHOUT FURTHER LEGISLATIVE ACTION, EFFECTIVELY  

APPROPRIATED THE FUNDS TO PAY THE JUDICIAL SALARY  
INCREASES AND PAYMENT HAS BEEN WRONGFULLY WITHHELD 

 
                                                
9     Figures use a base period of 1982-1984 = 100. 
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 The 2006-07 Appropriation Act effectively appropriated $69.5 million to pay salary 

increases to the more than 1,200 judges of this State, and by reason of the enactment of that 

appropriation the Judiciary is authorized to allocate the amount of the increases to be paid to 

the judges. That allocation was initially made by the Judiciary through the Office of Court 

Administration (“OCA”) as part of the Constitution’s budgetary process that led to the 

enactment of 2006 appropriation legislation.  OCA operates under the leadership of the 

State’s Chief Administrative Judge on behalf of the Chief Judge of the Court of Appeals, the 

State’s chief judicial officer.  

 The aggregate raises of $69.5 proposed by the Judiciary were submitted to the 

Legislature, and the Judiciary’s budget, including its $69.5 million item to pay the judges’ 

raises, was enacted without change as Chapter 51 of the laws of 2006. (McKinney’s New 

York Session Laws of 2006, p. 97.) 

 There are several independent reasons why $69.5 million has been unconditionally 

appropriated to pay such raises for the judges by the 2006-2007 Appropriation Act, and why 

such raises should have long since been paid to the judges in accordance with the allocation 

made by OCA, which was an integral part of the Judiciary’s budget that has been enacted into 

law.10 

A. THE 2006-07 APPROPRIATION ACT DIRECTED THAT $69.5 MILLION “BE 
PAID” TO INCREASE THE JUDGES’ SALARIES PURSUANT TO THAT ACT, 
WHICH WAS ENACTED AS CHAPTER 51 OF THE LAWS OF 2006 
 

1. The increases for the judges’ salaries have been effectively appropriated, and 
must be paid pursuant to Chapter 51 of the Laws of 2006. 

 
 Section 2 of the 2006-07 Appropriation Act [see,   DAZ Supp. Aff. Ex. I] provides (at 

                                                
10  The Judiciary’s 2006-07 Budget Request of $69.5 million for increases in the judges’ salaries 
included $32.6 million to fund the increase retroactive to April 1, 2005, with the balance for increases 
for the fiscal year that commenced on April 1, 2006. [DAZ Supp. Aff. Ex. O.] 
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p. 7): “The several amounts named in this section … are hereby appropriated and 

authorized to be paid as hereinafter provided, to the respective public officers and for 

the several purposes specified….” [Emphasis added]. Included in §2 of that Act is an item 

entitled “Judicial Compensation Reform,” which appropriates $69.5 million for the salary 

increases for the judges for the following purpose: 

For expenses necessary to fund adjustments in the 
compensation of state-paid judges and justices of the unified 
court system pursuant to a chapter of the laws of 2006. 

 
See, 2006-07 Appropriation Act enacted as Chapter 51 of the Laws of 2006, p. 14 [DAZ 

Supp. Aff. Ex. I].  

 These provisions in the final 2006 enactment were identical to those previously set 

forth in the proposed 2006-07 Appropriation Act embodied in the Senate and Assembly bill 

dated January 17, 2006. [See, Maron Affidavit, Exhibit F.]  

At the time that the Legislature passed the 2006-07 appropriation bill, there was no 

chapter of the Laws of 2006 pursuant to which the $69.5 million could have been disbursed.  

Given the clear legislative intent of effecting Judicial Compensation Reform, it makes no 

sense that the Legislature and the Governor would have allocated monies with no existing law 

to actually pay it out.  

The only plausible reading of the appropriation bill is that, at the time of its passage, 

both the Legislature and the Governor knew that the courts had previously ruled that an 

appropriation bill for a lump sum amount was appropriate and acceptable. People v. 

Tremaine, 252 N.Y. 27 (1929) (hereafter “Tremaine I”).  To ensure that the monies allocated 

would be dedicated to judicial reform -- as outlined in the Judiciary Budget for the increase in 

judicial compensation -- the Legislature and the Governor put a restriction in the bill. That 

restriction was the monies only could be spent “pursuant to a chapter of the laws of 2006”. 
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They specifically did not include language to the effect “pursuant to a chapter of a law of 

2006 that may or may not ever come into existence” or that the appropriation should await 

further legislative action. No such action is reserved in the language of the Act.11   

As ludicrous as that may read, if the Legislature and the Governor wanted to allocate 

money they never intended to be disbursed, they could have easily and clearly conditioned the 

expenditure on a chapter to be passed. Instead, knowing that they were allocating $69.5 

million without any detailed allocation, but to further the concept of Judicial Compensation 

Reform, they wanted to make sure that the monies would only be spent for the purpose set 

forth in the judicial budget. To accomplish this purpose, the reason stated for the allocation 

was set forth in the appropriation as being “for expenses necessary to fund adjustments in the 

compensation of state paid judges and justices of the unified court system…”  [DAZ Supp. 

Aff. Ex. I.]  

To insure that the money would only be spent for such purpose they referred back to 

the appropriation statute itself. The appropriation statute is Chapter 51 of the Laws of 2006. It 

was the only law authorizing the expenditure of the $69.5 million in existence at the time of 

the Governor’s signature. The Judiciary could allocate the monies as it saw fit, provided it 

adhered to the condition that the money only be spent pursuant to the express purpose of the 

appropriation statute. No other reading could possibly make sense.  

 Moreover, when the proposed appropriation statute for the Judiciary, including 

provision for salary increases for the judges, was written, it was not known what chapter of 

                                                
11 The notion that this is how prior judicial salary increases were enacted begs the question. That the 
Legislature could or did enact a further law does not mean that it was required to do so. The fact is that 
the plain, clear reading of Chapter 51 demonstrates the will of the Legislature without further action. 
Statutes, § 94; Claim of Foscarinis, 284 A.D. 476, 477 (3d Dept. 1954); Grella v. Hevesi, 38 A.D.3d 
113 (3d Dept. 2007) (as the statute is clear and unambiguous on its face, >the courts should construe it 
so as to give effect to the plain meaning of the words used). 
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the Laws of 2006 would appropriate the funds to pay for such raises for the judges. It was 

thus drafted early in 2006 to provide for the funding of the salary increases “pursuant to a 

chapter of the laws of 2006.” Later in the 2006 legislative session,  the 2006-07 Appropriation 

Act, as originally written, was enacted and became Chapter 51 of the Laws of 2006. Chapter 

51 appropriated a lump sum of $69.5 million to pay the raises to the judges and did not 

require any further action by the Legislature for payment of the funds appropriated for the 

salary increases to the judges. 

 Section 2 of Chapter 51 expressly directed that the appropriated amounts “be paid.” 

The Judiciary reasonably contemplated that when its budget was passed, the $69.5 million 

appropriated would be allocated among the judges for payment of the raises it was seeking. 

By enacting the appropriation statute, the Legislature had to understand that the raises would 

be paid to the judges. The enacted legislation said as much. There was no other purpose for 

the Legislature to enact a statute directing payment of the increases to the judges if it did not 

expect payment to be made as it expressly directed in the legislation. 

If the Legislature had intended to condition pay raises for the judges on its enactment 

of still further legislation, no purpose was served by its enactment of the provision for the 

judges’ raises in the 2006-07 Appropriation Act. The Legislature did enact that Act. Its 

unmistakable language makes clear the intent of the Legislature to appropriate the funds to 

pay the raises for the judges that the Judiciary provided for in its budget, which the 

Legislature adopted. The appropriation legislation expressly directed that appropriated 

amounts “be paid,” and the statutory command should now be complied with.  

2. The legislative process was completed with passage of the appropriation act 
and the Judiciary may disburse the appropriated funds. 

 
 Even if the Legislature had intended to condition the appropriation for the increases 
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for the judges upon satisfaction of a condition, such as the enactment of still another statute, 

the failure to satisfy that condition did not impair the effectiveness of the appropriation. In  

Tremaine I, the Legislature passed a lump sum appropriation act that provided the funds to 

operate the State’s Department of Law and Department of Labor, but conditioned the 

disbursement of any of the appropriated money on obtaining the subsequent approval of the 

Chairman of the Senate Finance Committee and the Chairman of the Assembly Ways and 

Means Committee. The Court of Appeals held that that condition could not be enforced 

because it violated a provision of the State’s Constitution, but held that the appropriation act 

was nevertheless effectively adopted, and that itemization of the appropriated lump sum was 

to be made by the heads of the Departments that were to receive the appropriated funds.  

 The Tremaine I Court held that the power to itemize a legislative lump sum 

appropriation is in the nature of an administrative rather than a legislative power, and that the 

head of the relevant department may administratively make the itemization where the 

appropriation act did not do so itself. The Court of Appeals stated: 

If, on the other hand, the power is administrative, it has no real 
relation to legislative power. The head of the department does 
not legislate when he segregates a lump sum appropriation.  
The legislation is complete when the appropriation is made. 

 
252 N.Y. at 44.  

 In Tremaine I, the Court of Appeals also ruled that the heads of the departments for 

which the appropriations had been made would decide how the funds would be allocated and 

spent.  The Court expressly held: 

The result of our decision is that it devolves upon the heads of 
the departments to which the lump sum appropriations of 1929 
drawn into question in this action were made … to apportion 
and allot the funds under such appropriation in accordance 
with law…. 
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Id. 252 N.Y. at 52. 

 In Tremaine I, the Court of Appeals held that even though the Legislature did not 

intend the appropriation to be effective without further action by designated legislative 

leaders, the appropriation statute nevertheless was fully effective and the funds were to be 

allocated as determined by heads of the two state departments.  Tremaine I continues to be the 

law today.  

 Likewise, in the present case, even if the Legislature had intended to condition the 

appropriation for the judges’ raises on some subsequent event or action, Tremaine I requires 

that such condition be disregarded and that the appropriation act be enforced as enacted, with 

the allocation to be made by the Judiciary 

 The budgetary process established by Article VII, §§ 1 through  4 of the New York 

Constitution for enacting an appropriation statute for the Judiciary was complied with, and 

when the 2006-07 Appropriation Act was passed, it became a law as Chapter 51. The 

Legislature chose to enact the Judiciary’s budget line for Judicial Compensation Reform 

without change. It performed its task, and completed its work. There was nothing more for the 

Legislature to do in regard to this appropriation, and the judges were entitled to payment in 

accordance with the determination of the Judiciary’s administrative arm. The Court should 

order the Respondents to comply with the direction of the 2006-07 Appropriation Act that the 

appropriated $69.5 million be paid to the judges for their raises. 

 Nor can the act of the Legislature and Executive be undone by the erection of 

artificial, extra-legislative hurdles. See, e.g., Benvenga v. LaGuardia, 294 N.Y. 526 (1945) 

(applying the principle of functus officio).  

B. THE CONSTITUTION’S BUDGETARY PROCESS WAS COMPLIED WITH AND 
THE LEGISLATIVE PROCESS TO INCREASE THE JUDGES’ SALARIES WAS 
COMPLETE WHEN THE 2006-07 APPROPRIATION ACT WAS ENACTED.  
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1. The Constitution’s Budgetary Process. 
 
 The State Constitution’s budgetary process for appropriations to the Legislature or the 

Judiciary is different than the process for appropriating funds for all branches of the 

government and for other purposes. The budget process for appropriations was changed many 

years ago to make the Legislature a reactor to the budgets proposed by the Executive or the 

Judiciary, and the Legislature prepares its own budget. See, Pataki v. New York State 

Assembly, 4 N.Y.3d 75, 82-83 (2004). 

 Under Article VII, § 1, the department heads of each department of the state 

government, other than the Legislature and Judiciary, prepare the department’s budget and 

submits it with other information to the Governor, who in turn, after making any changes in 

the department’s submission, submits his or her budget to the Legislature under Article VII, § 

2. Under § 4 of Article VII, the Legislature is prohibited from altering the governor’s 

appropriation bill submitted to implement the budget, but may add to budgeted items or strike 

items or provide additions. Id. at 83-84. Section 4, however, expressly makes those 

restrictions on changes to a proposed appropriation inapplicable to the Judiciary, so that the 

Legislature is given a free hand to change the Judiciary’s budget as it chooses. As stated in § 

4, “None of the restrictions in this section, however, shall apply to appropriations for the 

judiciary.” 

 Appropriating funds for the Judiciary is thus quite different under the Constitution. 

The Judiciary’s itemized budget, as approved by the Court of Appeals, is transmitted to the 

Governor who is prohibited from revising it. Article VII, § 1.  Significantly, under that section 

the Judiciary’s itemized budget must also be transmitted “forthwith … to the appropriate 

committees of the legislature.” In this case, therefore, early in the process, the Legislature 
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became fully aware of the Judiciary’s proposed increases for the judges. If the Judiciary’s 

proposed appropriation has been changed by the Legislature, Article VII, § 4 requires the 

Governor’s approval for the bill to be enacted; but if the Judiciary’s proposed appropriation is 

passed by both houses of the Legislature it shall “be a law immediately without further action 

by the governor.”  Article VII, § 4, second paragraph. 

 The Constitution thus gives the Legislature wide latitude in deciding the purpose and 

amount of any funds to be appropriated for the Judiciary. Under Article VII (but subject to the 

provision of Article VI, § 25(a) prohibiting the diminishment of judges’ compensation) the 

legislature can either accept, reject outright or change the judiciary’s proposed appropriation 

and formulate its own purposes and amounts for the Judiciary.  The Judiciary prepares the 

budgeted items for which it seeks funds, and the Legislature, without an intervening change 

by the Governor, has the opportunity to react to the submission, and then make up its own 

mind as to whether to enact or reduce any or all of the requested appropriations. 

 In this case, the Legislature was fully informed by the Judiciary of its important plan 

[clearly denominated as “Judicial Compensation Reform”] to increase the judges’ salaries by 

approximately 27%, where inflation since the last raise for them in 1989 had already exceeded 

33%. The Legislature authorized and appropriated $69.5 million for such purpose when it 

enacted the 2006-07 Appropriation Act. It did so with a full understanding of the problems of 

the Judiciary due to the substantial reduction due to inflation in the real economic value of the 

nominal dollar amount of the judges’ salaries last fixed over eight years before. By an 

unqualified statute, the Legislature enacted, without change, the Judiciary’s budgeted program 

for raising the judges’ salaries. No further legislative or other governmental action was 

required to entitle the judges to receive the raises although the Governor signed it. 

  Lump sum appropriations are valid. The appropriation of a lump sum  without 
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itemization of its expenditure, has been upheld as proper on the theory that “to implement and 

carry out the appropriation made, [is] an administrative rather than a legislative act.” New 

York Public Interest Research Group, Inc. v. Carey, 86 Misc. 2d 329, 332 (Sup. Ct. Albany 

Co.), aff’d, 55 A.D.2d 274 (3d Dept. 1976). Some years before Carey, the Court of Appeals 

approved a lump sum in an itemized budget appropriation act. See, People v. Tremaine, 281 

N.Y. 1, 12 (1939) (Tremaine II), where the question of whether the legislature violated the 

predecessor to Article VII, § 4 by striking out the itemized portions of the governor’s budget 

and substituting a lump sum appropriation in its place, resulted in the Court of Appeals 

holding that the amount of itemization required in a budget called for the court to “rely on the 

Executive and Legislative branch of the government to provide a budget sufficiently itemized 

to comply with the spirit and words of the Constitution.”  

 Subsequently, in Saxton v. Carey, 44 N.Y.2d at 550, the Court of Appeals found that 

the purpose of itemization is to afford the legislature an opportunity to make an effective 

review of a proposed budget. It went on to hold that the required degree of itemization “is a 

decision which is best left to the Legislature, for it is not something which can be accurately 

delineated by a court.” See, also, New York State Bankers Assoc., Inc. v. Wetzler, 81 N.Y.2d 

98 (1993).  In Wetzler, the Court stated “that the degree of itemization [is] a matter calling for 

the exercise of judgment and discretion by the Governor and the Legislature implementing the 

budgetary process and that, as such, it [is] beyond the court’s power of review.” Id. at 102. 

Moreover, three years ago in Pataki v. New York State Assembly, supra, the Court of Appeals 

reaffirmed Saxton, and ruled that the choice of appropriating by a lump sum rather than an 

itemized appropriation “is best left to the Legislature.” Id. at 96. 

 In the present case, the Judiciary proposed a lump sum increase in its budget. The 

initial bill [Maron Affidavit, Exhibit F] also proposed a lump sum for the adjustment of 
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judicial compensation. The Legislature was obviously satisfied with the lump sum approach 

because it appropriated the lump sum for Judicial Compensation Reform as requested by the 

Judiciary. 

Moreover, it was appropriate for the Legislature to accept the Judiciary’s lump sum 

budget approach because it was supplied with the underlying information as to the plan and 

purpose of the Judiciary to provide sorely needed and long overdue raises for the judges. 

Under the law, the decision whether to enact the Judiciary’s lump sum budget was “left to the 

Legislature.”  Id. at 96. The Legislature knowingly made the right choice when it enacted the 

Judiciary’s budget. The lump sum appropriation, which adopted the Judiciary’s budget, 

effectively appropriated the funds for the raises for the judges. The lump sum should be 

distributed in accordance with the Judiciary’s apportionment thereof.    

C. THE 2006-07 APPROPRIATION ACT FULLY APPROPRIATEDTHE FUNDS TO 
PAY THE SALARY INCREASES TO THE JUDGES AND SUPERSEDED THE 
PROVISIONS IN ARTICLE 7-B OF THE JUDICIARY LAW WHICH LAST FIXED 
JUDGES’ SALARIES OVER EIGHT YEARS AGO. 
 
 Under applicable legislation and case law, the appropriation to pay salary increases to 

the judges made by the 2006-07 Appropriation Act supersedes the lower amounts fixed under 

Article 7-B of the Judiciary Law. 

 In a statute on the books for decades, the legislature has made it clear that a legislative 

appropriation of salary for a state officer or employee is controlling notwithstanding any 

existing law that fixes it at a different amount. See, State Finance Law § 44(2), which 

provides: 

Any appropriation for salary, compensation or expenses shall 
be the salary, compensation or expenses for one year of the 
officer, employee, office, board, department, commission, or 
bureau for whom or which the same is appropriated, 
notwithstanding existing provisions of any other statute 
fixing the annual salary, compensation or expenses of such 
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officer or employee or the expenses of such office, board, 
department, commission, or bureau at a different amount. 
[Emphasis added.] 

 
See, also, Pataki v. New York State Assembly, supra, where the Court of Appeals held that a 

provision of an appropriation statute prevails over an inconsistent provision in an earlier non-

appropriation statute. The Court of Appeals in Pataki, in rejecting the contention of the 

appellant-Legislature that an earlier non-appropriation statute was controlling, held: 

 Thirdly, the Legislature notes, and the dissent 
emphasizes heavily, that the Governor’s 2001 school funding 
proposal [set forth in that year’s appropriation act] altered 
existing statutory provisions for the distribution of school aid. 
But the Legislature does not even argue, and could not 
successfully argue, that it is forbidden for an appropriation bill 
--whose effect is limited to two years by the Constitution (art 
VII, § 7)--to supersede existing law for that time. The 
Governor points out that appropriation bills superseded other 
legislation long before executive [as distinguished from 
legislative] budgeting was adopted, and have continued to do 
so since…An appropriation that is effective notwithstanding 
other law to the contrary is still a legitimate appropriation. 

 
 4 N.Y. 3d at 98-99.  
 
 In view of the principle that an appropriation act prevails over any inconsistent earlier 

non-budgetary statute, it is clear that the 2006-07 Appropriation Act supersedes the salary 

provisions for the judges fixed as of January 1, 1999 under Article 7-B of the Judiciary Law. 

Thus there was no need to repeal or amend the Article 7-B salary provisions as a condition to 

the payment of the salary increases for the judges for which the 2006-07 Appropriation Act 

appropriated the funds. 

D. THE COMPTROLLER LACKED LEGAL AUTHORITY TO REFUSE TO 
DISBURSE THE FUNDS APPROPRIATED FOR PAYMENT OF THE RAISES FOR 
THE JUDGES.  
 
 The Comptroller had no legal basis for withholding the funds appropriated for the 

judges’ raises by the 2006-07 Appropriation Act, and is legally obligated to release those 
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funds for payment of the increases in the judges’ salaries.  See, Matter of County of Oneida v. 

Berle, 49 N.Y.2d 515, 523 (1980), where the Court of Appeals held: 

A duly enacted statute, “once passed, cannot be changed or 
varied according to the whim or caprice of any officer, board 
or individual. It remains fixed until repealed or amended by 
the Legislature” (Schumer v. Caplin, 241 NY 346, 
351)….Once the appropriation was approved [by act of the 
Legislature], therefore, the Governor and his subordinates 
were duty bound “to take care that [it was] faithfully 
executed” (NY Const, art IV, § 3). [Emphasis added.] 

 
 In County of Oneida, the Court ordered a state official who wrongfully impounded funds that 

had been appropriated by statute to restore the impounded funds to the budget as appropriated, 

for disbursement in accordance with that budget. The Court of Appeals affirmed the order of 

the Appellate Division, Fourth Department (66 A.D.2d 985), which in turn had affirmed the 

decision of Special Term based on the decision of that court (91 Misc.2d 694).12  

  The Comptroller, like all other governmental officers, is duty bound to comply with 

the 2006-07 Appropriation Act. He should be ordered to pay the appropriated increases to the 

Judiciary for payment to the judges forthwith. A mandatory injunction should issue 

compelling the Comptroller to disburse the moneys contained in Chapter 51 of the Laws of 

2006 for payment of the increases budgeted by OCA in the salary of New York State justices 

and judges retroactive to April 1, 2005. 

POINT II 
 

RESPONDENTS HAVE VIOLATED THE STATE 
CONSTITUTION=S COMPENSATION CLAUSE 

     
Respondents have violated the Compensation Clause in the State Constitution (§ 25(a) 

                                                
12 Additional authorities holding that an executive officer of the government cannot impound funds 
where to do so would defeat the purpose of a statute, are collected in the decision of Special Term in 
County of Oneida,  which ordered that the impounded funds “should to be restored to the budget” and 
disbursed “pursuant to law.”  91 Misc. 2d at 699. 
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of Article VI) in two respects. First, as analyzed in Part A below, the extended failure to enact 

cost of living increases to offset inflation has diminished the compensation of the judges  in 

violation of Article VI, § 25(a) of the Constitution. Second,  as discussed in Part B below, the 

decrease in health benefit coverage and the increase in associated co-payments have also 

diminished the compensation of the judges and justices. These are questions of constitutional 

dimensions that the Courts must consider.13 See, Dash v. Van Kleeck, 7 Johns 477, 509 (1811) 

(Kent, Ch. J.) (Athe right to interpret laws does, and ought to belong exclusively to the courts 

of justice@). See also, Marbury v. Madison, 5 U.S. 137, 178 (1803).  

    PART  A 
 
THE FAILURE OF RESPONDENTS TO ADJUST JUDICIAL SALARIES AND 
ALLOWANCES SINCE JANUARY 1999 TO OFFSET THE EFFECTS OF 
INFLATION VIOLATES ARTICLE VI, ' 25 OF NEW YORK’S CONSITUTION. 
 
A. THE JUDGES’ COMPENSATION HAS BEEN DIMINISHED.  

 By inaction during times of inflation, the Legislature has effectively reduced the real 

income of the members of the New York State Judiciary and thus their Acompensation as last 

fixed years ago@. This inaction threatens the independence of the Judiciary and also has the 

effect of severely damaging the ability to attract the best-qualified candidates to seek judicial 

office. Governor Pataki recognized this fact in his budget message [Maron Affidavit, Exhibit 

E]. 

  Judicial compensation has plainly and clearly declined in Areal@ terms as measured 

                                                
12 In his 2006 year-end report Chief Justice Roberts of the United States Supreme Court  indicated that pay 
for federal judges is so inadequate that it threatens to undermine the judiciary=s independence. 
AInadequate compensation directly threatens the viability of life tenure, and if tenure in office is made 
uncertain, the strength and independence judges need to uphold the law B even when it is unpopular to do 
so B will be seriously eroded.@ These federal judges, who are paid significantly more than New York 
State=s judges, are nevertheless considered severely underpaid. See, “2006 Year-End Report on the 
Federal Judiciary” attached as Appendix A. [Document can be obtained at 
http://www.uscourts.gov/newsroom/yearend06.] 



 
  28 

by increases in the cost of living over the last nine years. DAZ Supp. Aff. Ex. O. This is a 

problem of constitutional dimensions that the Court must fix. 

The fact that any increase in judicial compensation has been held hostage to unrelated 

governmental initiatives and have been withheld because the legislators have been unable to 

obtain raises for themselves, is a gross violation of the doctrine of separation of powers and 

invokes no rational state interest. It is thus unconstitutional. See, Matter of Kelch v. Town 

Board of the Town of Davenport, supra. 

The Court can take judicial notice of the generally known economic fact that during 

times of inflation, if judges= salaries are not adjusted, the judges’ real income declines. The 

fact and extent of inflation, besides being a subject of general knowledge, can be readily 

discerned by reviewing the statistics regularly published by the United States Department of 

Labor, Bureau of Labor Statistics. See discussion at p. 12, supra and Maron Affidavit Exhibit 

B and C.  

  The legal usage of the term “compensation” has an element of equivalence related to 

the value of the service provided. Logically, if, for example, $136,700 was a fair recompense 

for the annual services of a New York State Supreme Court Justice in January of 1999, in the 

face of 27% inflation, $136,700 cannot be equivalent recompense in 2007 for the same 

services. It has eroded to less than $110,000 in buying power today. See, DAZ Supp. Aff. Ex. 

O, p. 15.  In other words, if real income is diminished, so is “compensation”.  

 This failure to keep judicial salaries apace with increases in the cost of living plainly 

diminishes judicial compensation in violation of Article VI, ' 25(a). In light of these realities, 

the Judiciary should not have to await the largesse of the Legislature and its leaders or the 

vicissitudes of Albany politics. To do so allows the Legislature to inappropriately and 

unconstitutionally tamper with and erode the independence of the Judiciary. It violates public 
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policy. The Court must act to preserve judicial independence. 

B. THE PLAIN TEXT OF ARTICLE VI, § 25(a). 

 The current version of Article VI, § 25(a) of the New York Constitution was written 

expansively by its authors to prohibit every type of direct and indirect diminishment of 

judges’ compensation. As written, Article VI, § 25(a) provides against diminishment of 

judges’ compensation from any cause, not just from a reduction by means of an act of the 

Legislature.  

 Article VI, § 25(a) thus provides in relevant part: 

THE COMPENSATION OF A JUDGE of the court of 
appeals, a justice of the supreme court, a judge of the court of 
claims, a judge of the county court, a judge of the surrogate’s 
court, a judge of the family court, a judge of a court of the City 
of New York established pursuant to section fifteen of this 
article, a judge of the district court or of a retired judge or 
justice shall be ESTABLISHED BY LAW and SHALL 
NOT BE DIMINISHED during the term of office for which 
he or she was elected or appointed. [Emphasis added.] 

 
The authors of this constitutional provision carefully chose the language they used to cover 

two different situations --- enactment and diminishment.  

First, Article VI, § 25(a) provides that the judges’ compensation “shall be established 

by law,” i.e. by legislation. Then, it separately guarantees that the judges’ compensation “shall 

not be diminished”. The provision against diminishment was not written so as to merely limit 

a reduction by legislation, but was broadly written so as to prohibit its reduction from any 

cause.  

 The broad and unqualified language of Article VI, § 25(a) should be “construed 

liberally and with regard to its fundamental aim and object,” and should “be given the effect 

and meaning contemplated by its framers and …from the plain and ordinary meaning of the 

words used.” 20 N.Y. Jur. 2d, Constitutional Law § 22, p. 74 (2006); Matter of Carey v. 
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Morton, 297 N.Y. 361 (1948). Neither the object nor language of Article VI, § 25(a) could be 

more plain. The provision, in unqualified language, prohibits any diminishment of the judges’ 

compensation, and all agree that complete independence of the judges from the other branches 

of the government is its basic object. The words and the purpose of Article VI, § 25(a) 

broadly protect the judges from suffering the diminishment of their compensation caused by 

protracted inflation.  

 
 
C. ARTICLE VI, § 25(A) PROTECTS THE REAL ECONOMIC VALUE OF THE 
JUDGES’ COMPENSATION, NOT MERELY THE NOMINAL DOLLAR AMOUNT 
FIXED BY THE LEGISLATURE. 
 

Inflation in this country is not something new. Significantly, the constitutional 

provision protecting judges’ compensation from diminishment was designed by the Framers 

of the United States Constitution as well as the New York State Constitution to protect the 

real economic value of their compensation, not just its nominal dollar amount. The Framers  

of the United States Constitution were well aware of inflation, and expressed concern about it 

during the Constitutional Convention. As discussed at length in United States v. Will, 449 

U.S. 200, 218-221 (1980), there had been debate during the Constitutional Convention over 

whether the Constitution should be written to prohibit Congress from increasing federal 

judges’ pay. That debate turned on whether the Compensation Clause should be written to 

permit increases for the judges that address inflationary diminishment, and the Framers 

concluded that inflation should be reckoned with. As carefully analyzed by the Supreme 

Court in United States v. Will, the Compensation Clause was structured “to accommodate the 

need to raise judges’ salaries when times changed,” such as the change noted by Alexander 

Hamilton (in Federalist No. 79) due to “the fluctuation in the value of money.” As pointed out 

by the Will Court: 
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Madison’s notes of the Constitutional Convention reveal that 
the draftsmen first reached a tentative arrangement whereby 
the Congress could neither increase nor decrease the 
compensation of judges. Later, Gouveneur Morris succeeded 
in striking the prohibition on increases; with others, he 
believed that Congress should be at liberty to raise salaries to 
meet contingencies such as inflation, a phenomenon known in 
that day as it is in ours…. 
 
The concern for the ravages of inflation is revealed in 
Madison’s comment: 
 

“The variations in the value of money, may be 
guarded agst. by taking for a standard of wheat or 
some other thing of permanent value.” 2 M. Farrand, 
The Records of the Federal Convention of 1787, p. 
45 (1911). 

 
Morris criticized the proposal for overlooking changes in the 
state of the economy; the value of wheat may change, he said, 
and leave the judges undercompensated. The Convention 
finally adopted Morris’ motion to allow increases by the 
Congress, thereby accepting a limited risk of external 
influence in order to accommodate the need to raise judges’ 
salaries when times changed…[due to] ‘fluctuations in the 
value of money,’ [and, as stated by Hamilton in Federalist No. 
79,] the discretion of the legislature to vary its provisions in 
conformity to the variations in circumstances [was limited by] 
such restrictions as to put it out of the power of that body to 
change the condition of the individual for the worse. 

 
Id. 449 U.S. at 219-220 (Emphasis added).  

By continuously refusing to give consideration to whether the judges’ compensation 

should be increased to offset the inflationary impact, the Legislature and Governor have 

imposed undue influence on the Judiciary that restrains the exercise of independent  judicial 

judgment, a prime goal of the Compensation Clause. In this way, the Legislature has changed 

“the condition of the [judges] for the worse”, id. at 227, and violated the Constitution. 

Likewise, in Atkins v. United States, 556 F.2d 1028 (Ct. Cl. 1977), cert den. 434 U.S. 

1009 (1978), after stating that a discriminatory assault on judicial compensation is 
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actionable under the federal Compensation Clause, the court rejected the view that the 

constitution only protected the “nominal dollar” amount of the judges’ compensation, and  

concluded that “real economic value” measures what the Constitution protects: 

Defendant [United States] further objects to plaintiffs’ 
salary “increase” claim on the ground that …the constitutional 
provision on which plaintiffs rely is not “self-executing.” By 
this it is meant, defendant explains, that the Clause requires 
Congress to act in the first instance to set the judges’ nominal 
dollar salaries, before the clause comes into play. If Congress 
does not alter the nominal dollar figures, reasons defendant, no 
help can be forthcoming from the Clause for plaintiffs’ benefit 
beyond that which they enjoy under the existing salary 
levels… Insofar as the objection is leveled as a “discriminatory 
attack” theory, it is little more than a rehash of arguments just 
disposed of. To say that Congress must act first to fix 
nominal dollar salaries assumes that such nominal 
amounts, when set, become the “compensation” which the 
[Compensation] Clause harbors from decrease. Yet, the 
whole dispute between the parties over the discrimination 
claim revolves about attaching to the constitutional concept of 
compensation the idea that it is “nominal” value only. 
Likewise, defendant [United States] assumes the result for 
which it contends when it considers the diminution against 
which salaries are protected to be the lowering of nominal 
dollar amounts only. In stating that we will not dismiss out of 
hand a claim that the Clause shelters the judiciary from 
discriminatory attack based on salary, we have, for reasons 
given when  so stating, implicitly rejected the view that  real 
economic value plays no part in measuring what the Clause 
protects. 

 
Id. at 1049 [Emphasis added.]  
 

From the inception of the Nation until the present day, the constitutional prohibition 

against the diminishment of judges’ compensation is a protection of the real economic value 

of the salaries fixed for them by the legislature at an earlier point in time, not the nominal 

dollar amount. 

  It is patent that Respondents lack the power to bring about a reduction in the real value 

of the judges’ compensation by any means. However, that is precisely what the New York 
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Legislature and Executive have been doing by their flat refusal to consider making any 

increase in the judges’ compensation until they reach agreement on their own agendas, which 

of late, seems unlikely. Such refusal is unconstitutional as a continuing violation of the 

separation of powers provisions and of Article VI, § 25(a) of New York’s Constitution. 

This is an issue of first impression for the New York courts. No decision in New York 

has addressed the question of whether the failure to increase the judges’ inflation-diminished 

compensation for many years violates the Constitution. That issue, moreover, has never been 

addressed by the United States Supreme Court under the Compensation Clause in Article III, 

§ 1of the United States Constitution which, in like words, guarantees that the compensation of 

federal judges “shall not be diminished during their continuance in office.”   

Indeed, there is scant authority on this point, which has been addressed in only one 

case. In an opinion issued thirty years ago by the United States Court of Claims in Atkins v. 

United States, supra, it was held that in the absence of special circumstances, the 

Compensation Clause of the federal Constitution did not protect the federal judges from 

inflation. In considering whether or not inflation was targeted at the judges, the Atkins court 

considered the entire universe of those who were workers in the judicial branch. It is 

submitted that Atkins erred in taking into consideration the entire universe of workers instead 

of looking at the universe in which the judges function. Within the judicial system, the judges 

are the only “workers” who do not have the ability or the benefit of offsetting the effects of 

inflation. Every other “worker” within the judicial system has either the benefit of a labor 

union, collective bargaining or the right to strike. The judges have none of these rights as they 

are specifically excluded from the ambit of Civil Service Law § 200. They have no means 

with which to protect themselves against the effects of inflation. The effects of inflation are 

thus discriminatorily targeted against the judges.     



 
  34 

Even if one were to expand the universe to include the judges’ de facto linked 

partners, the legislators, the judges would still be the only sitting targets. The legislators have 

the  unlimited ability to seek and obtain outside employment. They can take any job and 

offset the effects of inflation. The judges’ ability to seek outside employment is virtually non-

existent due to ethical constraints. The judges are essentially the target---and without any 

means to protect their constitutional rights, other than by resort to a court proceeding to 

enforce their rights.  

 Other discriminatory circumstances are also present in this case. The Legislature and 

Executive have singled out the judges by consistently excluding the Judiciary’s pay-increase 

proposals for the judges from consideration. This unconstitutional sidetracking of judicial pay 

increases is another special circumstance that results in a violation of Article VI, § 25(a). By 

refusing to consider any pay increase for the judges unless an increase is given to the 

legislators, the Legislature has unconstitutionally held the judges “captive”. 

 Under the special circumstances of this case, the Court must enforce the guarantee of 

Article VI, § 25(a) against diminishment of judges’ compensation. See, Matter of Kelch v. 

Town Board of the Town of Davenport, supra; People ex rel. Burby v. Howland,155 N.Y. at 

282; Saxton v. Carey,44 N.Y.2d at 549; Catanise v. Town of Fayette,148 A.D.2d at 212.  

The bulk of the cases that have addressed the Compensation Clauses of the federal and 

New York constitutions over the years involved actions brought by judges who asserted that 

legislation obligating them to pay taxes was unconstitutional as a diminishment of their 

compensation. None of these cases posed the question whether inflation-caused 

diminishment was within the scope of New York’s Compensation Clause.  

In the earliest case, Evans v. Gore, 253 U.S. 245 (1920), the United States Supreme 

Court held that a statute requiring federal judges to pay income tax was unconstitutional under 
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the Compensation Clause because it diminished their compensation. Id. at 264. The theory   of 

Evans v. Gore, as later restated in Hatter v. United States, 532 U.S. 557, 569 (2001) 

(“Hatter”), was that the Compensation Clause “offers protections that extend beyond a 

legislative effort directly to diminish a judge’s pay.”14 Thus the Compensation Clause 

prohibits diminishment not only by direct means, but also by indirect means. Shortly  after 

Evans, in Miles v. Graham, 268 U.S. 501 (1925), the Supreme Court reached the same result 

in holding that a tax act could not be imposed on a judge first appointed after its enactment. 

Miles v. Graham was short-lived, however, because it was overruled by O’Malley v. 

Woodrough, 307 U.S. 277 (1939), which also cast doubt on whether the holding of Evans v. 

Gore survived, at least with respect to income taxation.  

The tax portion of Evans v. Gore was ultimately overruled in 2001 by Hatter, 532 

U.S. at 567,15 which held, first, that a judge’s pay is not diminished by the income taxes 

required to be paid by him or her; and second, and more significantly, that the imposition of 

the Federal Social Security tax on sitting federal judges was unconstitutional under the 

Compensation Clause because of the discriminatory impact of that statute on judges. Third, as 

noted above, Hatter reaffirmed the Evans holding that indirect, as well as direct, 

diminishment of compensation was prohibited. 

Here, the judges, as part of a class of all state employees, have been left by the 

Legislature and Executive without the salary protections available to the other classes of 

employees, whose compensation is protected from diminishment by collective bargaining 

                                                
14 The language paraphrased was: “diminution may be effected in more ways than one. Some may be 
direct and others indirect, or even evasive as Mr. Hamilton suggested. But all which by their necessary 
operation and effect withhold or take from the judge a part of that which has been promised by law for 
his services must be regarded as within the prohibition.” Evans v. Gore, 253 U.S. at 254. 
15 The Hatter Court stated: “We now overrule Evans insofar as it holds that the Compensation Clause 
forbids Congress to apply a generally applicable, nondiscriminatory tax to the salaries of federal 
judges…” Hatter at 567 [emphasis added]. 
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agreements and/or the right to strike. Indeed, even some employees within the Judiciary 

receive larger salaries than the judges, even as high as the $161,000 paid to an OCA 

administrator.  

That the New York judges are discriminated against is evident from Hatter, where the 

Supreme Court held that “the category of [all] ‘federal employees’ is the appropriate class 

against which we must measure the asserted discrimination” of the federal judges by 

subjecting them to the Federal Social Security tax. Id. at 572. In concluding that the 

Compensation Clause was violated by requiring judges to bear that tax, the Court made it 

clear that even innocent discrimination against the judges as a group, however unintentional, 

violates the Compensation Clause, stating: 

The Government also argues that there is no evidence here that 
Congress singled out judges for special treatment in order to 
intimidate, influence or punish them. But this Court has never 
insisted upon such evidence. To require it is to invite 
legislative efforts that embody, but lack evidence of, some 
such intent, engendering suspicion among the branches and 
consequently undermining that mutual respect that the 
Constitution demands … Nothing in the record discloses 
anything other than benign congressional motives. If the 
Compensation Clause is to offer meaningful protection, 
however, we cannot limit that protection to instances in which 
the Legislature manifests, say, direct hostility to the Judiciary. 

 
Id. at 577. However innocent the discrimination against New York’s judges by the other two 

branches of the government may be, their refusal to grant the judges relief from the 

inflationary diminishment of their salaries constitutes discrimination against them in violation 

of Article VI, § 25(a). 

 The Legislative and Executive branches have unconstitutionally disadvantaged the 

Judiciary by refusing to address the needs of the judges. Their independence, as guaranteed by 

the Constitution, is thereby threatened. As stated by the Supreme Court in Hatter, relying on 



 
  37 

Evans v. Gore, which it overruled on the income tax-diminishment issue:   

 As Evans points out, 253 U.S., at 251-252, 40 S.Ct. 
550, the Compensation Clause…helps to guarantee what 
Alexander Hamilton called the “complete independence of the 
courts of justice.” The Federalist No. 78, p. 466 (C. Rossiter 
ed. 1961). Hamilton thought these guarantees necessary 
because the Judiciary is “beyond comparison the weakest of 
the three” branches of government. Id. at 465-466…And 
Hamilton knew that “a power over a man’s subsistence 
amounts to a power over his will.” The Federalist No. 79, at 
472. 

 
532 U.S. at 567-68.  

Although O’Malley ruled against the judges on income tax diminishment, it developed 

the theory which distinguishes the income tax cases from indirect diminishments such as by 

inflation. The basis of the O’Malley decision was that legislation imposing on judges “the 

common duties of citizenship, by making them bear their aliquot share of the cost of 

maintaining the Government” would not make “inroads upon the independence of judges.” Id. 

307 U.S. at 282. More recently, the Hatter Court premised its ruling on the same theory. 

Hatter stated: “There is no good reason why a judge should not share the tax burdens borne 

by all citizens.” Hatter, at 571. It is evident, however, that the “good citizenship” reasoning of 

O’Malley and Hatter is not a basis for holding that inflation does not diminish judicial 

compensation within the meaning of Article VI, § 25(a). Judges, as members of a class of all 

State employees, do not have to suffer the inflationary reduction of their compensation in 

order to be good citizens.  

Moreover, inflation, if unremedied by an adjustment of judicial compensation, 

threatens the independence of the Judiciary. This is because the enactment of a statute 

requiring judges to pay income taxes occurs but once, at the time of enactment of the statute 

that subjects judges to liability for income taxes, and is not a continuing threat, on judicial 
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independence. By contrast, the diminishment of compensation due to inflation over time 

represents recurring diminishment and requires the judges to continually implore the 

Legislature for relief. This operates to threaten the judges’ independence, as is evident from 

the unusual circumstances of the present case. 

  Black v. Graves, 257 A.D. 176 (3d Dept.), aff’d, 281 N.Y. 792 (1939), is the principal 

decision applying New York’s Compensation Clause. There, a 3 to 2 majority held, as in 

Hatter, that judges’ compensation is not unconstitutionally diminished by requiring them to 

pay income tax. The majority in Black v. Graves relied on the O’Malley rationale by 

concluding that the judges’ compensation was not diminished within the meaning of the 

clause by requiring them to pay “the same taxes that are imposed on all citizens”, id.  at 180, a 

theory that is not applicable to diminishment of judges’ compensation by inflation. Moreover, 

Black v. Graves, unlike the present case, did not involve discrimination against the Judiciary, 

and was decided long before Hatter’s holding that discrimination against judges cannot 

survive an attack under the Compensation Clause. 

In a soundly reasoned dissenting opinion in Black v. Graves, the dissent concluded 

that when the New York Compensation Clause was amended to its current form, Evans v. 

Gore had already been decided, and the federal Compensation Clause “had been 

authoritatively construed by the United States Supreme Court [before] New York changed its 

Constitution to make it identical” to the federal one. Id. at 183. Thus the authors of New 

York’s current provision did not write on a “clean slate” when they wrote the amendment. 

Dewsnup v. Timm, 502 U.S. 410, 419 (1992) (when Congress amends laws, “it does not write 

on a clean slate”); Midlantic Nat’l Bank v. New Jersey, 474 U.S. 949 (1986) (“If congress 

intends to change the interpretation…it makes that intent specific.”).  

The authors of New York’s amended Compensation Clause thus intended it to have 
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the same meaning as then given to the identical federal provision in Evans v. Gore, which was 

thereby engrafted onto New York’s provision. Given such intent, the fact that the central 

holding in Evans v. Gore was later overruled by Hatter does not impair the application of 

Evans v. Gore’s expansive reading of the federal compensation clause to New York’s 

Compensation Clause. Moreover, the Hatter court expressly reaffirmed the principle of Evans 

v. Gore “that the Compensation Clause offers protections that extend beyond a legislative 

effort directly to diminish a judge’s pay…” Hatter, at 569.  

 Atkins found that no violation of the federal Compensation Clause resulted from not 

adjusting the judges’ pay for inflation where there was no improper, self-advancing activity of 

the legislators seeking to further their own financial positions, noting that discriminatory 

action does violate the federal Compensation Clause. As more fully explained in Atkins: 

If discriminatory treatment is aimed at the judiciary by the 
political branches, to effect what is obviously an attack on the 
tenure or decisional freedom of the judges, it should not be 
assumed that [the Compensation Clause in] Article III does not 
mandate the fashioning of whatever relief is necessary to 
alleviate the situation. Consistent with the purpose of the 
Compensation Clause, as understood by the Framers and later 
by the Supreme Court, Congress should not be acknowledged 
to hold a financial “instrument (with which) to attack (one’s) 
independence as a judge.” Evans v. Gore, 253 U.S. at 265, 40 
S. Ct. at 557 (Holmes, J., dissenting). 

 
556 F.2d at 1049.   

In the present case, the Legislature and Executive have held the Judiciary hostage. 

They have wielded a financial weapon by withholding any increase in the judges’ 

compensation since the last increase more than eight years ago, in the face of continuing 

inflationary diminishment, by barring any increase for the judges unless and until those 

branches resolve their inter-department disagreements and the Legislators get raises for 

themselves. 



 
  40 

As observed in United States v. Will, supra, when the Framers determined to confer  

on Congress the function of fixing the judges’ compensation, it “of necessity placed faith in 

the integrity and sound judgment of the elected representatives to enact increases when 

changing conditions demand.” 449 U.S. at 227. The New York Legislature, by refusing to 

increase the judges’ compensation without simultaneous raises for the Legislators, has abused 

the trust placed in it by the Framers of Article VI, § 25(a), that the Legislature would act 

“with integrity and exercise sound judgment.” The Legislature’s withholding of any increase 

for the judges until the Legislators get raises for themselves is not supported by any provision 

of the Constitution, any other law or any reasonable view of securing the independence of the 

Judiciary as the third branch of State Government.  In essence, the Legislature has abdicated 

its legislative function.  

In the face of the Legislature’s wrongful and unconstitutional refusal to act, it is 

incumbent on the Court to fashion a remedy to finally end the diminishment of the judges’ 

compensation  in accordance with the guarantee of Article VI, § 25(a). 

Part B 
 
THE MODIFICATIONS IN HEALTH CARE, DENTAL, PHARMACEUTICAL AND 
OPTICAL BENEFITS AND CO-PAYMENTS VIOLATES CONSTITUTION 
ARTICLE VI,  '25 AND RESPONDENTS MUST RESTORE PRIOR BENEFITS AND 
CO-PAYMENT SCHEDULES.  
 

Since 1999, the medical, dental, pharmaceutical, optical and health care benefits for 

judges and justices have been modified and decreased and the co-payments for medical, 

dental, pharmaceutical, optical and health care benefits have been increased. These changes 

have illegally diminished the compensation of the members of the Judiciary. 

The term Acompensation@ encompasses medical and other benefits. Black=s Law 

Dictionary 301 (8th Ed. 2004). The New York courts have consistently held that in the general 
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employment context, Ahealth insurance benefits are a form of compensation@ in addition to 

the actual wages paid. Slattery v. City of New York, 179 Misc.2d 740, 753 (Sup. Ct. N.Y. Co. 

1999); Police Ass=n of the City of Mount Vernon v. New York State Pub. Employment 

Relations Bd., 126 AD.2d 824, 825 (3d Dept. 1987); Collazo v. State Div. Of Human Rights, 

96 A.D.2d 788, 789 (1st Dept. 1983); DeVita v. Rand McNally & Co., 44 Misc.2d 906, 908 

(Ossining Just. Ct. 1965) (Athroughout the business community, vacation pay, accident and 

health insurance, pension plans and severance pay have all become part of the concept of 

compensationY@). 

In Matter of Board of Educ. of Watertown City School Dist. v. Watertown Educ. 

Ass=n, 93 N.Y.2d 132, 143-144 (1999), in a dispute over the terms of an arbitration clause, 

the Court of Appeals held that the reduction of benefits by increasing an employee=s co-

payments is an arbitrable issue even though a non-party to the action, such as a health 

insurance plan, is responsible for the increased co-payments and the party to the action does 

not control the amount or type of health insurance benefits that are provided. 

While Petitioners do not believe that the New York courts have previously addressed 

the issue of whether a benefit such as health insurance falls within the scope of the 

Constitution=s Compensation Clause, other jurisdictions have favorably addressed similar 

questions. In Glancey v. Commonwealth of Pennsylvania, 530 Pa. 481 (1992), the court was 

asked to determine whether the forfeiture of pension benefits by judges who were removed 

from office for disciplinary reasons violated the Pennsylvania Constitution=s Compensation 

and Retirement Clause. In concluding that it did, the court noted the difficulty in defining the 

term Acompensation@ and stated that pension benefits are indeed part of a judge=s adequate 

compensation that may not be diminished. In a dissenting opinion agreeing that the clause 
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precluded the total loss of retirement benefits for judges who were removed from office, 

Judge Nix noted the significance of the use of the word Acompensation@ rather than 

Asalary@ in the Pennsylvania Constitution. He argued that the use of the broader term 

Acompensation@ created protection against the overall value of the compensation package 

being diminished, noting that this interpretation Awould result in a more legitimate and 

intended outcome, that protection against erosion extends beyond maintenance of a mere 

salary level, but rather to the entire compensation package including medical benefits and 

retirement funds.@ Id. at 511-512. 

Judge Nix=s analysis is plainly relevant to the New York State=s Constitution=s use 

of the term Acompensation@. The drafters chose to use the term Acompensation@ rather 

than Asalary@ for a good reason. This choice of words indicates an intention to provide 

broad protection to a judge=s entire compensation package; not just salary.16 

 The increase in co-payments for the health care, dental, pharmaceutical and optical 

insurance benefits and the diminution in benefits must be viewed as a taking away from 

judges that which had been promised and granted to them by law. Thus, it violates the New 

York State Constitution, Article VI, ' 25(a). Respondents should be compelled to restore prior 

benefits and co-payment schedules. 

Petitioners are entitled to a declaration that the increases in the health care, dental, 

pharmaceutical and optical co-payments and diminution in benefits is violative of the New 

York State Constitution, Article VI, § 25(a). Issuance of a mandatory injunction compelling 

OCA to restore prior benefits and co-payment schedules is appropriate. 

                                                
16 See definition of “salary” at Judiciary Law § 39(6)(c), which plainly distinguishes between the 
concept of salary and compensation, salary being only a part of compensation. 
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POINT III 
 

THE COURT SHOULD EXERCISE ITS INHERENT 
POWER TO ENFORCE THE SALARY INCREASES 

SET FORTH IN THE 2006-07 APPROPRIATION ACT 
 

This Court has the inherent power to direct the State Comptroller to release the funds 

appropriated for the judicial salary increases set forth in the lawfully enacted 2006-07 

Appropriation Act because the facts and circumstances warrant such action. 

In its recent ruling in Matter of Kelch v. Town Board of the Town of Davenport, supra, 

the Third Department addressed the very same issue that Petitioners present to this Court 

including the rationale for exercise of the Court=s inherent power. The Kelch Court stated in 

this regard: 

We are confronted with a tension between competing legal 
principles, both based on the separation of powers. On one 
hand, the judiciary as a coequal branch of government should 
not interfere with a legislative body=s actions or exercise of 
discretion regarding matters within that body=s authority 
absent fraud, corruption, oppression, illegality, 
unconstitutionality or a violation of public policy (see Matter 
of Town of Mentz v County of Cayuga, 248 AD 2d 1020, 1021 
[1998]; Matter of Kent v Town of Niskayan, supra [244 A,D,2d 
829] at 830; Matter of Stetter v Town Bd. of Town of Amherst, 
46 AD2d 1006,1006-1007 [1974]; Matter of Bartlett v 
Morgan, 42 AD2d 435, 437 [1973]). Under this established 
principle, save for situations invoking the above exceptions, 
Acourts do not inquire into the wisdom, reasons or motives for 
legislation@ (Matter of Stetter v Town Bd. of Town of 
Amherst, supra, at 1006; see Matter of Town of Mentz v 
County of Cayuga, supra at 1021; Matter of Kent v Town of 
Niskayan, supra at 830). 
 
… A[l]egislation cannot be sustained where the 
>independence of the judiciary and the freedom of the law will 
depend on the generosity of the legislature=@ (Matter of 
Catanise v Town of Fayette, 148 AD2d 210, 213 [1989], 
quoting People ex rel. Burby v Howland, 155 NY 270, 281 
[1898]; accord Commonwealth of Pennsylvania ex rel. Carroll 
v Tate, 442 Pa 45, 55. 274 A2d 193, 199 [1971], cert denied 
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402 U.S 974 [1971]; Carlson v State of Indiana ex rel. 
Studola, 247 Ind 631, 633, 638, 220 NE2d 532, 533, 536 
[1966]). For example, courts have held that fundamental 
constitutional principles of separation of powers forbid any 
legislative body from reducing the salary of any judge during 
his or her term of office (see Matter of Catanise v Town of 
Fayette, supra at 212; see also Town of Putnam Val. v Slutzky, 
283 NY 334, 340-341 [1940]; People ex rel. Burby v Howland, 
supra; see also US Const art III, ' 1 [prohibiting diminution of 
salary for federal judges during term of office]; NY Const, art 
VI, ' 25[a] [same for state judges for all courts of record]). 
AThe safety of free government rests upon the independence 
of each branch and the even balance of power between the 
three@ (People ex rel. Burby v Howland, supra at 282). 
 
We are presented with a situation in which either the judiciary, 
in the guise of this Court, must interfere with actions of the 
legislative branch, or we must allow respondent, as a 
legislative body, to affect the independence of the  judiciary by 
fixing petitioner=s salary at only $500 per year (accord 
Goodheart v Casey, 521 Pa 316, 320-322, 555 A2d 1210, 
1211-1213 [1989]; Commonwealth of Pennsylvania ex rel. 
Carroll v Tate, supra at 52-53, 197). While we do not lightly 
decide to involve this Court in respondent=s legislative 
actions, that body=s abuse of power on a constitutional level 
requires our intervention (compare Campaign for Fiscal 
Equity v State of New York, ___NY3d___, ___, 2006 Slip Op 
08630, 8-9 [Nov. 20, 2006; [3] Campaign for Fiscal Equity v 
State of New York, 100 NY2d 893, 931 [2003]). Judicial 
interference in this legislative action is necessary because 
respondent violated public policy and the constitutional 
principles of separation of powers in setting petitioner=s 
exceedingly meager salary (accord Goodheart v Casey, supra 
at 320-322, 1211-1213.). [Emphasis added.] 

 
Id. 36 A.D.3d at 1111-1112.  

(A) The Court also has inherent power to grant the relief. 

 The Judicial branch of the State government has inherent authority to preserve the 

integrity of the bench and prevent impairment of the efficiency of the judicial administration 

of justice and a concomitant obligation to enforce the Constitution. See, A.G. Ship 

Maintenance Corp. v. Lezak, 69 N.Y.2d 1, 5 (1986), which held that: AThere are some 
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matters which are not subject to legislative control because they deal with the inherent nature 

of the judicial function.@ This includes budgetary matters. See, Judges for Third Judicial 

Circuit v. County of Wayne, 192 N.W.2d 228, 241 (Mich.), cert. den., 405 U.S. 923 (1971) 

(Athe judiciary must possess the inherent power to determine and compel payment of those 

sums of money which are reasonable and necessary to carry out its mandated responsibilities, 

and its powers and duties to administer justice, if it is to be in reality a co-equal branch of our 

government. This principle has long been recognized, not only in this Commonwealth but 

also throughout our Nation.@) 

In Ascione v. City of New York, 84 Misc.2d 414, 419 (Sup. Ct. N.Y. Co. 1975), the 

court admonished that the appropriating body Amust appropriate sufficient funds for all three 

branches of government to carry out its functions.@ In Matter of McCoy v. Mayor of the City 

of New York, 73 Misc.2d 508, 511, 513 (Sup. Ct. N.Y. Co. 1973), mod. on other grnds, 41 

A.D.2d 929 (1st Dept. 1973), the court warned that a budgetary allotment may not 

Adebilitate@ the courts or render them Aanemic@ or Aimpotent@.  

  The inherent power of the judicial branch is implicit in the doctrine of separation of 

powers and is based upon New York State=s tri-partite system of government. Matter of 

County of Oneida v. Berle, 49 N.Y.2d at 522; Saxton v. Carey, 44 N.Y.2d at 549; Cohen v. 

State of New York, 94 N.Y.2d at 11-12. In Blyn v. Bartlet, 84 Misc.2d 394, 412 (Sup Ct. N.Y. 

Co. 1975), rev=d on other grnds, 50 A.D.2d 442 (3d Dept.), aff=d, 39 N.Y.2d 349 (1976), the 

court cautioned that: 

[t]he executive possesses no inherent ability to debilitate or 
destroy the judiciary by the withholding of required 
appropriations. If the judiciary is rendered ineffectual and 
impotent, our society, which is a society of laws, cannot 
survive. 
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Such a rule is no less imperative in the context of legislative action or inaction. 

Under the inherent powers doctrine, the courts may take such actions as are reasonably 

necessary to enable them to fulfill their judicial functions. Such inherent authority may be 

exercised for the preservation of the independence and integrity of the judiciary. Gabrelian v. 

Gabrelian, 108 A.D.2d 445, 449 (2d Dept. 1985). Where there is a gross violation of public 

policy, the courts are obliged to correct it. James v. Board of Ed. of the City of New York, 42 

N.Y.2d 357, 367 (1977); New York City School Boards Assn. Inc. v. Board of Ed. of City of 

New York, 39 N.Y.2d 111, 121 (1976); Matter of Susquehanna Val. Cent. School Dist 

(Susquehanna Val. Teachers Assn.), 37 N.Y.2d 614 (1975). 

(B) Mandamus is the proper remedy. 
 

Mandamus against the Comptroller is the proper remedy. See, Matter of Hebel v. 

West, 25 A.D.3d 172, 176 (3d Dept. 2005), app. den., 7 N.Y.3d 706 (2006) (Ain matters of 

>great public interest,= a >citizen may maintain a mandamus proceeding to compel a public 

officer to do his [or her] duty.=@); Liggett v. Pichler, 142 A.D.2d 206, 210 (1st Dept. 1988) 

(AAlthough mandamus is a drastic and extraordinary remedy, it has repeatedly been held to 

be the proper procedural device to be used to compel performance by a public servant of an 

official function, ministerial in nature, imposed by law.@) 

Cohalan v. Caputo, 94 A.D.2d 742 (2d Dept. 1983), involved facts strikingly similar 

to those at bar. The Appellate Division affirmed the trial court=s grant of an Article 78 

application to compel the Suffolk County comptroller Ato process a purchase requisition for 

certain police vehicles and encumber funds which have been appropriated for that purchase.@ 

 Id.  The Second Department analyzed the Suffolk County Charter, finding that the 

comptroller had no discretion in carrying out the mandates of the legislature but rather was 
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bound to give those mandates full effect: 

Thus, the comptroller has no policy making role with regard to 
budgetary matters. After the comptroller receives a requisition 
for which the Legislature has appropriated money and which 
has been approved by the county executive, and after he has 
determined the regularity, legality and correctness of the 
requisition, he has no alternative but to encumber the funds 
and forward the acquisition to the proper vendor.  [The 
Comptroller=s] duty in this situation is ministerial, since he 
does not have any discretion; and an article 78 proceeding in 
the nature of mandamus is an appropriate remedy to compel 
the performance of a statutory duty that is ministerial in nature. 
Therefore, Special Term acted properly when it ordered [the 
Comptroller] to forward the requisition to the vendor and 
encumber the appropriated funds. 

 
Id. at 743. See, also Matter of Peirez v. Caso, 72 A.D.2d 797 (2d Dept. 1979); Matter of Bay 

Ridge Diagnostic & Analytical Lab. v Smith, 71 A.D.2d 889 (2d Dept. 1979) (holding that  

the Commissioner of the New York City Department of Social Services was properly 

compelled to pay outstanding Medicaid bills submitted by petitioner, although judgment was 

reversed and remanded on other grounds); and People ex rel. Elmira Advertiser Ass=n v. 

Gorman, 169 A.D. 891, 896 (3d Dept. 1915) (A[w]hen the law requires a public officer to do 

a specified act, in a specified way, upon a conceded state of facts, without regard to his own 

judgment as to the propriety of the act and with no power to exercise discretion, the duty is 

ministerial in character and performance may be compelled by mandamus, if there is no other 

remedy@). 

In Matter of Board of Educ. Beacon City School Dist. v. Story, 212 A.D.2d 76 (3d 

Dept. 1995), the Third Department held that the Commissioner of Education properly 

compelled the Beacon City Board of Education to provide for salary increases for, inter alia, 

teaching assistants.  The Commissioner=s regulations included the assistants in the class of 

individuals eligible to receive funds which Education Law ' 3601-a[27][a][1] appropriated for 


